Minutes of Haverhill Selectboard Regular Meeting
Monday July 9, 2018
6:00 PM

Draft subject to review, correction and approval at the next meeting.

Board Members Present: Wayne Fortier, Tom Friel, and Fred Garofalo, Chris Luurtsema and Darwin Clogston.

Town Manager:  Jo Lacaillade

Town Administrative Assistant/Finance Officer: Excused
Members of the Public Present: Dawn Lavoie, Michael Lavoie, Howard Hatch, Greg Mathieson, Margo Longacre, Joe Longacre, Scott Nichols, David Binford, Rick Ladd, Mike Davey and Eric Sandberg from EEI, Dave Selent, Albian Estes, and Ed Ballam for the Journal Opinion. 
Call Meeting to Order: The meeting was called to order at 6:00 P.M. by Chairman Fortier. 

Pledge of Allegiance

Agenda Approval: Fred Garofalo made a motion to approve the agenda as written. Tom Friel seconded the motion. The motion carried unanimously.
Consent Agenda: Fred Garofalo made a motion to approve the consent agenda. Tom Friel seconded the motion. Voting yes were Tom, Fred and Wayne. Darwin Clogston and Chris Luurtsema abstained.
	
Scheduled Public Appearances
· Energy Investments, Inc.: Mike Davey and Eric Sandberg from EEI made a brief presentation to the Board regarding energy performance contracting in municipalities. EII has worked with many school districts and municipalities in New Hampshire by creating more efficient energy systems for them. EII stated a beginning stage would involve presenting the Board with a few options and what saving/payouts would look like for each scenario before choosing a specific route. Generally, EII provides a budget-neutral option where the savings will pay for the improvements over time as well as options that are not budget-neutral that may make more sense in the long run.  Goals of performance contracts are to reduce energy costs/consumption and to improve the buildings themselves. The initial energy audit does not cost the town anything and once it’s completed, EII would come back in the Fall to provide the Town with their suggested options. Darwin Clogston made a motion to move forward with the preliminary audit with EII. Chris Luurtsema seconded the motion and it carried unanimously. 

· Dawn & Mike Lavoie: Mike Lavoie read the following:

We have asked to speak to the board tonight in light of improprieties that we feel took place around the bidding process for Powder House Hill survey. Two members were missing from the board on the June 25th meeting. We would like to address the board as a whole tonight regarding concerns we have with how the bidding process was handled. First of all in the interest of transparency and being above board we need to state that we received some emails from our right to know that had been exchanged since our original request. We shared those emails with Tom Friel, Fred Garofalo, Chris Luurtsema and Darwin Clogston as we do not believe they were aware of them. We also asked Chris and Darwin to listen to the audio from the June 25th meeting so they would be prepared with any questions they might have. The emails were either sent by or a copy sent to Jo Lacaillade and Wayne Fortier and also to members of the Heritage Commission so we did not feel we had to forward those emails to Jo and Wayne. 

You as a board have had the opportunity to read them. We feel that the information in those emails should have been shared with you as a board. All of the emails were sent after the town meeting where the town agreed to spend up to $8000 on a survey. Whereas the town agreed to spend the money we feel that any discussions regarding the survey should have been addressed to the board, after all the town owns the land. It seems that the chair of this board took it upon himself to reach out to another surveyor as well as conversations with Roy Sabourn, who had been hired by Heritage Commission to do preliminary work. Not one of those emails was forwarded to the selectmen, they were forwarded to Heritage members. Tom and Fred appeared to have voted on the survey bid with no knowledge of the information in these emails and without the knowledge of knowing that the chair had called Mr. Saboum the afternoon of the deadline as he had not submitted a bid. It also appeared that not one member of the board present had read either bid. The decision appeared to have been made solely on the amount presented. 

To Tom and Fred: If you had seen the emails or known that your chair had singled out one bidder to call may that have changed how you voted? Do you think you may have asked questions or perhaps felt it was in the best interest of all parties to wait until all members were present to discuss and vote at another time? 

Town's Purchasing Policy: The Town Manager, or designee, shall invite all bids by advertisement in at least one newspaper of general circulation in the Town of Haverhill to be at least 14 days before the date bids are due. 
To Jo: Was this done? 

We are asking you as a board to consider that the RFP did not contain all the information that Mr. Saboum was advised of. It did not state that there was an $8000 cap and did not inform any of the bidders that another bidder had been paid to do preliminary work and already had some knowledge of the project through this preliminary work and also through meetings with the Heritage Commission and research compiled for him from a deeds abstractor hired by the town. Also the fact that Mr. Saboum was asked to review and edit the second RFP before it was made available to all surveyors asked to bid does not seem appropriate as he, according to the chair, had made mention that he planned on bidding on the survey. Given that Mr. Saboum did see the RFP before it went out he was well aware of when the deadline would be as he actually commented that he felt that June 11th  was not enough time and agreed to a June 25th  deadline. This makes one weary of the fact that he stated that he hadn't submitted a bid because he had not received a hard copy like the first time around. When confronted with the information that it was emailed to him in the interest of time apparently he admitted that perhaps he had received it but it may have been deleted. It seems as though he might have checked the town's website or put a call into the town manager earlier on realizing the deadline was approaching. Since Mr. Sabourn was called by the chair he delivered his bid via email just under the deadline. 

Town: Acceptance of bids. All bids and/or RFP's shall be received at the Town Selectboard office and shall be date and time stamped upon receipt. Any late bids will be rejected. A bidder may correct, modify or withdraw a bid by written notice received in the selectmens office before the time and date set for the bid opening. Bids must be received in hard copy format and sealed unless otherwise stated in the Invitation to Bid. Bids must be submitted in accordance with the Bid Solicitation. 
To Jo: Was it otherwise stated in the bid proposal. Is email considered a hard copy? 

Another interesting fact is that he used your town's lawyer as a reference. 
To the board: Does that seem right to you? 

Given all of these facts we feel the integrity of the RFP was compromised. We feel that the chair acted as a single selectman in making the decision to place a call to Mr. Saboum on the afternoon of the deadline. The NH Municipal Assoc. states that "the chair (as a single selectman) has no authority to act on behalf of the board between meetings unless the board has voted at a properly-held meeting to delegate that action of the chair. 
To the board: Did you give your chair authorization to act on behalf of the board without consultation from the rest of you? Were you aware Fred and Tom that the chair called Mr. Sabourn on the afternoon of the deadline? 

It also states that a selectman should disqualify themselves from the board and step down from all participation in deliberations (including voting) on any subject matter where there is a conflict of interest or a perceived conflict of interest. It also states that any information provided to any 
individual selectman shall be provided to the rest of the board. 
To the board: Were you aware of any of the emails where the chair and/or town manager reached out to Mr. Sabourn and Mr. Kidder for help with the RFP and/or asking for their advice? Were you aware that Mr. Kidder suggested that the two surveys done by us were fraught with questions? If you had known that would you have requested an explanation from Mr. Kidder? Would you have felt it would have been ethical to contact the surveyors and ask them to explain their work? 

We have an acquaintance who is a lawyer for a municipality in another state. Upon hearing about our situation this is what she had to say. 

The chairman acted in a manner that would cause a reasonable person, having knowledge of the relevant circumstances, to conclude that when he called one bidder directly, he was using his official position and information he gained only through that position to further his personal interest rather than the agenda of the board. 
To the board: Do you agree with this? Do you believe this was an abuse of the chair's position on the selectboard? 

Also from the NH Municipal Assoc.:
The NH Supreme Court stated that the purpose of competitive bidding is "to invite competition, guard against favoritism, improvidence, extravagance, fraud and corruption and secure the best work or supplies at the lowest price practical. Central to this scheme is the notion that every prospective bidder should have identical information upon which to submit a proposal. 
To the board: Do you honestly feel that all the bidders had identical information? Do you feel given that your chair singled out Mr. Sabourn to call that perhaps that could be viewed as favoritism? 

In a particular NH Supreme Court Case the court addressed the issue of a vendor having been selected based upon criteria not communicated to all prospective bidders. 
To the board: Do you agree that Mr. Sabourn was selected based on the fact that he met criteria that was not communicated to all prospective bidders? 

Two other cases highlight the court's requirement that all bidders be treated fairly and equally with respect to the municipality's competitive bidding procedures. The court held that an "unfair advantage afforded by one bidder to the detriment of another and inadequate notice of subsequent developments to parties relying in good faith on a municipality's prior notice are unacceptable practices in competitive bidding process. 
In another case the court addressed the impropriety of accepting a bid that is calculated on a different set of specifications than those included in the solicitation at least without rejecting all bids, advertising the new specifications and allowing the other bidders to resubmit bids. 
To the board: Do you feel there was impropriety accepting a bid that was calculated on a different set of specifications than those included in the solicitation? Do you feel that all the bids should have been rejected? Do you feel it would have been fair to send out a revised RFP with the new specifications and allowing the other bidders to resubmit bids? 

In closing we would ask of you to consider all of this information and make an informed decision as to how to proceed. This board has made all of its decisions in the past in regards to Powder House Hill based on information provided to them by the chair of this board. The chair holds a position on Heritage Commission and Haverhill Historical Society and has shown a great deal of bias toward what would be best for their interests. 

To the board: In an email dated 2/8/17 from Mr. Fortier to several members of other boards (HHS, HHC, and CSA) but not any member of the selectboard he was speaking about the fact that the selectboard voted not to sell PHH on Monday evening. He mentions that yesterday we received a petition duly signed by 29 residents to sell PHH and all other properties owned by the Town. He went on to say that Jo Lacaillade was doing some research on the right of way issue to the property. It does appear that we do have a right of way access to the property which is in direct contradiction to what Mr. Lavoie reported at the hearing. His next paragraph is what has led us to believe from the beginning that Mr. Fortier's interests were to serve the other committees he is a member of rather than in the best interest in his position as chair of the selectboard. His final paragraph reads: So the issue is not dead. We need to garner more support if we have any hope of retaining PHH. This will require an all effort from HHS, HHC, and CSA personnel to make clear their positions on why we need to preserve our history. Letters to the editor, speaking with friends and neighbors, attending selectboard meetings, will all help in this endeavor. Again, I would like to thank all of you for showing up and speaking on behalf of PHH on Monday Evening. Take care, be well, I am confident that we will prevail. 

The fact that we are here discussing improprieties in the bidding process and lack of sharing information with this board that he has shared with the Heritage Commission would seem to make his position clear. Your chair has stated multiple times that very likely this survey will end in litigation. We ask you to consider that any decisions made by one member of this board will reflect on you all. We ask you to consider how it would feel if it were you in our position. There is a saying that it only matters in how it affects you. That is truly how we feel. We believe the majority of this board feels that we have been unfairly treated. It is now time for you to step up, gather all the information and do what is best for all concerned. 
Thank you. 

When asked what the Lavoie’s were looking to obtain, they stated they want improprieties sorted out. Concerns were expressed that Roy Saybourn was singled out as a favored bidder. Chairman Fortier stated that he contacted Saybourn in early June to see if he was interested in bidding and he said he was. On 6/25/18 when only one bid was received by DuBois & King, Chairman Fortier stated he called Saybourn and left a message asking if he was still interested in bidding. Saybourn stated he did not see the proposal emailed to him by TM Lacaillade. Saybourn gave Chairman Fortier a verbal bid and Fortier brought it to the Board. Chairman Fortier stated that his actions were not unethical in his opinion. Members of the Board stated they were not entirely comfortable with how the Board got to this point. Tom Friel suggested having the Town Attorney look at the issue and make a recommendation. TM Lacaillade expressed concern that if the Board moved forward with Saybourn’s bid and it was later challenged, the Town would not have the means to have the survey done again. Darwin suggested denying Saybourn’s bid, as multiple Board members didn’t agree with how his bid was obtained. Chairman Fortier suggested having the Town Attorney review the process and put the survey out to bid again if the process seemed flawed, if there are any improprieties and if Saybourn can fulfill the RFP.  Tom Friel made a motion for the Town Attorney to review the process to see if it was done correctly. Darwin Clogston seconded the motion and it carried by a vote of 3-1. Voting no was Fred Garofalo and Chairman Fortier abstained from voting. Chairman Fortier will notify Saybourn of the Board’s decision. Chris Luurtsema requested that all communication and correspondence regarding Powderhouse Hill be forwarded to all Board members. Tom Friel asked that all information regarding Powderhouse Hill be sent to the Attorney. 

Pending (Old) Business:
· Business Park Covenants: Darwin discussed covenants that were adopted by the Selectboard in 2007 and revised in 2009 that discuss promoting industrial development in the Town of Haverhill by increasing employment opportunities. Section 1, Article 1 explains that the protected covenants are to be controlled by a Selectboard and Article 2 goes on to state that these lots are required to hook up to the Town sewer and water. Section 10 states that buyers are required to hook up to the North Haverhill Water District water system. Darwin went on to summarize the Haverhill Business Park Occupant and Business Use Criteria Check-List which include: Promote/increase employment opportunities and that the lots will not serve as residential dwellings. 
There was a brief discussion on whether the covenants could be changed or not by the Board and it was discovered that if a permanent change is needed, it can be made during a Public Hearing at a Selectboard meeting.  Fred Garofalo mentioned that White Mountain Biodiesel has owned a lot for seven years ago without hooking it up to water or sewer with no Town interference. Tom Friel made a motion to pass along the issue and to seek a recommendation to the Town Attorney. Chris Luurtsema seconded the motion and it carried unanimously.

· Vendor Permits: Chris Luurtsema sent the Board a permit that he created by compiling different policies that Fred provided the Board at a previous meeting. The permit provides an annual fee and a daily fee and Chris asked the Board to review to discuss at the next meeting. 

New Business: None at this time.

Town Manager’s Report: TM Lacaillade mentioned the Haverhill area was part of a selected zone to collect data for a cell service study. TM Lacaillade posted on the Town’s Facebook page as well as the website with more information and asked for input from those who meet the phone/service plan criteria. 
Commission/Committee Reports: The Airport Commission met and discussed Airport Awareness Day and the beacon. 

[bookmark: _GoBack]The Planning Board met and spoke about specific gravel pits that may not have the required documentation filed. The Planning Board will meet on 7/24 at their regularly scheduled meeting and will discuss the matter. Barber Road has another building going up and the Planning Board has expressed concern that emergency response may not be accessible, as it’s a Class-Six/private road. Chris Luurtsema made a motion to approve Bagley’s application to build, per RSA 674:41 with a condition that the reference letter be sent to potential buyers/renters that emergency response may not be available. Darwin Clogston seconded the motion with the understanding that the book and page will be attached to the document and it carried unanimously.
Correspondence: None at this time.

Comments of the Public: Greg Mathieson approached the Board to discuss energy efficiency and suggested ARC, a company out of Bradford, who may be able to bid on the energy performance project. Mathieson mentioned that the Flag Act is a federal law, though not generally heavily enforced. Mathieson mentioned that the Highway Committee will be meeting about Benedict’s Way and suggested that residents be present. 

Comments of the Town Manager: None at this time. 

Comments of the Finance Officer/Administrative Asst.: None at this time.

Comments of Selectboard Members: Darwin Clogston requested a non-public session to discuss a personnel issue be put on the agenda for the next meeting. 

Meeting Adjourn: Tom Friel made a motion to adjourn; seconded by Chris Luurtsema and carried unanimously. The meeting adjourned at 8:34 PM.
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